

[image: ]
REPUBLIC OF TURKEY
MINISTRY OF TREASURY AND FINANCE
Financial Crimes Investigation Board

GUIDANCE FOR THE FREEZING/UNFREEZING 
OF ASSETS 







The purpose of this Guidance is to set forth instructions for those who hold frozen assets during the execution of asset freezing/unfreezing decisions made based on the Law on Countering Proliferation Financing, Law 6415 of 07.02.2013 on the Prevention of the Financing of Terrorism, the Regulation of 31.05.2013 on Principles and Procedures of the Implementation of the Law on the Prevention of the Financing of Terrorism and MASAK General Communique 12.

ANNEX_4

1. [bookmark: bookmark1][bookmark: _Toc59096000]General Information
Law 6415 on Prevention of the Financing of Terrorism was issued under the scope of an effectively combat against terrorism and the financing of terrorism (TF) for the purpose of establishing principles and procedures regarding the implementation of the International Convention for the Suppression of the Financing of Terrorism and anti-terror and CFT-related decisions of United Nations Security Council (UNSC) within the scope of the mentioned Law, regulating the TF offence, and freezing of assets for the prevention of TF. The Regulation on Principles and Procedures of the Implementation of the Law on the Prevention of the Financing of Terrorism and MASAK General Communique 12 were prepared for demonstrating the implementation of this Law.
Furthermore, the Law on Countering Proliferation Financing (PF) aims the implementation of the UNSC Resolutions in relation to PF such as 1718(2006) and 2231(2015) and in accordance with the Article 3(4) of the aforementioned law, the procedures detailed in Law No 6415 are to be also applied to the freezing/unfreezing of the funds or other assets in relation to PF. 
Under the mentioned legal framework and in accordance with Article 5, 6 and 7 of the Law 6415, and Article 3 of the Law on Countering Proliferation Financing assets of individuals, entities or organisations may be frozen based on the on UNSC Resolutions 1267 (1999), 1988 (2011), 1989 (2011), 2253 (2015), 1718(2006) and 2231(2015).
The list of designated natural and legal persons and organisations can be accessed via the following link:
https://en.hmb.gov.tr/fcib-tf-current-list
All public and private institutions and organisations, natural persons have to assess whether they hold assets of the designated natural and legal persons and organisations and take necessary freezing/unfreezing action upon the decision being published in the Official Gazette.
2. [bookmark: bookmark4][bookmark: _Toc59096001]Legal Arrangements Regarding the Notifications of Freezing and Unfreezing Decisions and Those Who Hold Frozen Assets
2.1 Legislation
2.1.1 Countering Financing of Terrorism
Articles 12 and 15 of the Law 6415 are as follows:
“Execution of Decisions on Freezing of Asset 
ARTICLE 12- (1) The decisions on freezing of asset and repeal of such decisions shall gain legal validity upon its publication in the Official Gazette. 
(2) MASAK is responsible for the execution of the decision on freezing of asset made in accordance with the provisions of this Law. 
(3) Those about whom decision on freezing of asset has been made shall inform MASAK of the claims or debts and all other asset values and the information regarding their grounds; and those who are in claim or debt relationship with those about whom decision on freezing of asset has been made shall inform MASAK of the amount of the claim or debt and the information regarding their grounds, within thirty days at the latest following the publication date of the decision on freezing of asset in the Official Gazette. 
(4) The decision on freezing of asset shall, upon the request of MASAK, be executed without delay in accordance with the procedure set forth under paragraphs 3 to 7 of Article 128 of the Law No.5271.
(5) If natural and legal persons and public institutions and organisations which are requested to carry out the decision on freezing of asset have asset records within themselves, they shall inform MASAK of the information on the frozen asset within seven days following the date of request. 
(6) In cases where any increase occurs in the amount of the asset, such increases shall also be subject to the provisions on the freezing of asset. 
(7) The decisions regarding the repeal of the decision on freezing of asset shall be notified by MASAK to the persons, organisations and institutions which carry out the freezing decision in accordance with Paragraph 4 and the decisions shall be published in the Official Gazette.. ”
“Penal Provisions
ARTICLE 15- (1) Persons who do not obey or who neglect or delay to obey the decision made regarding freezing of asset in accordance with this Law shall be punished by an imprisonment for a term of six months to two years or a judicial fine unless such act constitutes a serious offence requiring a heavier penalty. 
(2)Persons who willingly and knowingly provide or collect funds or provide financial services, knowing their natures, for the benefit of individuals, entities and organisations about whom decision of freezing of assets has been made pursuant to articles 5 to 7 of this Law, or for entities controlled directly or indirectly by them, or for individuals or entities who act on their behalf or for their benefit shall be punished with an imprisonment of one to three years or a judicial fine unless such act constitutes a serious offence requiring a heavier penalty. 
(3) In case that the person who does not obey the decision on freezing of asset made in accordance with paragraph (1), or who provides or collects funds or provides financial services is an organ or a representative of a legal person; or a person, who is not the organ or representative but undertakes a duty within the scope of that legal person’s operational framework, this legal person shall be punished with an administrative fine between 10,000 and 2.000.000 Turkish Liras. However, the administrative fine cannot be less than the amount of the transaction if it is detected.

Article 14 of the Regulation on Principles and Procedures of the Implementation of the Law on the Prevention of the Financing of Terrorism is as follows:
(1) MASAK is responsible for the execution of the decision on freezing of asset made in accordance with the provisions of the Law. The decision on freezing of asset shall, upon the injunction of MASAK, be implemented without delay in accordance with the procedure below. In this framework, MASAK shall notify the decisions to the following agents immediately through means of communication such as fax, e-mail and web services. The decisions shall be implemented as soon as the injunction is received.
a) The General Directorate of Land Registry with the request of taking a note in the land register in order to enable freezing of immovables,
b) The relevant units of the Ministry of Transport, Maritime Affairs and Communications and the Ministry of Interior and General Directorate of Civil Aviation with the request of taking a note in the registers of means of land, sea and airspace transportation in order to enable their freezing,
c) The relevant banks or other financial institutions in order to enable freezing of any kinds of accounts, rights and claims,
d) The relevant company and Trade Registry Directorate in which the company is registered and the Ministry of Customs and Trade in order to enable freezing of partnership shares in the company,
e) Natural and legal persons, and public institutions and organizations to whom notification is deemed necessary by MASAK.
(2) The persons, institutions and organizations stated in paragraph (1) shall inform MASAK of whether they have any asset records, and if they have, of the information on the duly frozen asset within seven days following the date of notification.
(3) Apart from the agents stated in paragraph (1), institutions and organizations, and natural and legal persons who keep asset records or hold assets of those for whom asset freezing decision was taken shall take necessary actions to freeze the asset without delay as from becoming aware of the decision and shall inform MASAK within seven days. ”
[bookmark: bookmark5][bookmark: _Toc59096002]2.1.2 Countering Proliferation Financing 
In accordance of the Article 3(4) of the Law on Countering Proliferation Financing, the relevant provisions of the Law No.6415 are to be applied in relation with the implementation of the freezing/unfreezing decisions. Thus, a parallel system has been formed in relation with both TF and PF. 
“Prohibited actions and activities 
ARTICLE 2- (1) Based on the scope of UNSC resolutions, the followings shall be prohibited;
a) Collection or provision of any fund for the persons and entities stated in the resolutions or for the benefit of them, or for the persons and entities controlled directly or indirectly by them or for the persons and entities acting on their behalf or on their account; or establishment of business partnership or business relationship in Turkey by these persons and entities,  
b) Collection or provision of any fund for the organizations in relation to nuclear activities, ballistic missile programs or other activities prohibited in such Resolutions, or for the persons or entities controlled directly or indirectly by them or for the persons and entities acting on their behalf of or on their account or for the benefit of them,
(2) Based on the scope of UNSC resolutions, the followings shall be prohibited to the persons, entities and organisations specified in UNSC Resolutions, to the persons and entities controlled directly or indirectly by them or to the persons and entities acting on their behalf or on their account; and their ongoing activities shall be terminated;
a) Opening of representative offices, performance of any activity by persons, or performance of their activities directly or indirectly through natural or legal persons;  
b) Opening of branches or representative office or establishment of business partnership in Turkey by their banks;
c) Establishment of business partnership, capital partnership or correspondent banking relationship with their banks. 
(3) Apart from the activities permitted by UNSC, importing, exporting, transiting substances, materials and equipment and transferring technology or making contributions to or providing support for nuclear activities or developing nuclear weapon launching systems shall be prohibited. 
(4) Applications against UNSC resolutions shall be made to the Commission on Supervision and Cooperation by the related persons to be submitted to UNSC via the Ministry of Foreign Affairs. 
Freezing of assets and implementation of prohibitions 
ARTICLE 3– (1) The followings shall be executed pursuant to the Presidency Decisions issued in the Official Gazette without delay;
(a) The decisions on freezing of the assets in Turkey of the persons or entities subject to UNSC Resolutions or of the persons or entities controlled directly or indirectly by them or of the persons or entities acting on their behalf or on their account of them,
(b) The decisions on freezing of maritime vessels subject to UNSC Resolutions
 or the prohibition decisions stated in article 2 and the decisions on repeal of these decisions.
(2) In the event that there is reasonable ground that organizations stated in the UNSC resolutions or the persons or entities controlled by them directly or indirectly or the persons or entities acting on their behalf or on their account carry out prohibited actions or activities specified in article 2, upon the proposal of the Commission on Supervision and Cooperation, their assets in Turkey shall be without delay frozen by the Presidency Decision issued in the Official Gazette.
(3) The cumulative lists shall be published without delay by the relevant public institutions once the decisions pursuant to the first and second paragraphs are published in the Official Gazette. 
(4) Relevant provisions of the Law No.6415 shall apply as to execution and consequences of the decisions on freezing assets made pursuant to UNSC resolutions, without prejudice to the provisions in this law.
(5) Prohibition decisions made pursuant to the first paragraph shall be executed by relevant authorized public institutions immediately.
(6) The provisions of the first and second paragraphs shall not apply to the allowed expenditures and payments stated in the UNSC resolutions. The procedure and limits indicated in the UNSC decision apply.”
[bookmark: bookmark6][bookmark: _Toc59096003]2.2 Obligations of all relevant natural and legal persons
In accordance with Article 12 of the Law 6415, decisions on freezing of assets and repeal of such decisions shall gain legal validity upon its publication in the Official Gazette. Pursuant to Article 15, in order not to be late or neglect to obey decisions of freezing or unfreezing of assets and not to be punished with a judicial or administrative sanction, the relevant natural or legal person should follow the decisions from the Official Gazette and MASAK web site and execute such decisions without any delay.
If the assets of wrong persons and entities are frozen due to reasons such as similarity between names, these assets will be immediately be unfrozen based on MASAK’s instructions.
[bookmark: bookmark7][bookmark: _Toc59096004]2.3 Obligations of those notified of the decision
[bookmark: _GoBack]The General Directorate of Land Registry, relevant units of the Ministry of Transport, Maritime Affairs and Communications and the Ministry of Interior and General Directorate of Civil Aviation, banks or other financial institutions, Directorate of Trade Registry , Ministry of Customs and Trade, relevant natural and legal persons, and public institutions and organizations should carry out required procedures regarding the frozen assets which they hold, fill in the sample letter and forms in Annex-1, attach all the information related with the frozen assets, and send them to “Hazine ve Maliye Bakanlığı, Mali Suçları Araştırma Kurulu Başkanlığı, A Blok, Dikmen Caddesi, Dikmen, Çankaya/ANKARA” (MASAK) within seven days following the date of notification about the freezing decision.
[bookmark: bookmark8][bookmark: _Toc59096005]2.4 Obligations of those who hold assets but have not been notified of the decision
Apart from those stated in paragraph (1) of Article 14 of the Regulation, the institutions and organizations, and natural and legal persons who keep asset records or hold assets of the persons, institutions organizations for whom asset freezing decision was taken shall take necessary actions to freeze the asset without delay as from becoming aware of the decision and shall convey the forms and any kind of relevant information and document by enclosing them to the sample letter in Annex-1 to MASAK “Ministry of Treasury and Finance, Financial Crimes Investigation Board, A Blok, Dikmen Caddesi, Dikmen, Çankaya/ANKARA” via mail within seven days following the date of notification.
[bookmark: bookmark9][bookmark: _Toc59096006]2.5 Obligations of those who owe to ones for whom asset freezing decision was taken
Natural and legal persons who owe to ones for whom asset freezing decision was taken pursuant to paragraph (3) of Article 12 of the Law No.6415 shall inform MASAK of the amount of the debt and the reason for the debt shall convey the forms and any kind of relevant information and document by enclosing them to the sample letter in Annex-2 to the e-mail address of webmaster@masak.gov.tr following the publication date of the asset freezing decision in the Official Gazette within seven days and to the address of “Ministry of Treasury and Finance, Financial Crimes Investigation Board, A Blok, Dikmen Caddesi, Dikmen, Çankaya/ANKARA” via mail within seven days following the date of notification of the freezing decision. Sending the forms through electronic environment shall not absolve of the sending requirement in paper form.
3. [bookmark: bookmark10][bookmark: bookmark11]Doubtful Circumstances
3.1. Increase in the Amount of the Asset
As stated in section 2.4 of the MASAK General Communique, if there is an increase in the amount of assets frozen, such increase shall also be subject to provisions of the freezing of assets. Therefore, it shall not be possible to access the interest, profit share, dividend and any other revenue to be obtained from the frozen assets except in the cases permitted by MASAK.
Case Study 1
XYZ bank informed MASAK within 7 days that the designated person does not have any assets in the bank on the date of publication in the Official Gazette. At a later date, a money remittance/electronic fund transfer (EFT) is received by XYZ bank on the name of the designated person.
In this case, the amount of received remittance/EFT shall be frozen and the situation is notified to MASAK within seven days.
Case Study 2
With regard to the time deposit account of the person for whom a decision to freeze assets has been made on the date of publication in the Official Gazette, the interest accrued on this account in the related year after the decision of freezing shall be added to this account.
[bookmark: bookmark12][bookmark: _Toc59096007]In this case, the increase in the amount of the asset due to the interest shall be frozen and the situation is notified to MASAK within seven days.
4. [bookmark: bookmark13][bookmark: _Toc59096008]Access to Frozen Assets
The power of disposition on frozen assets shall only be exercised upon the permission of MASAK. Except for the cases permitted by MASAK, those whose assets are frozen may not engage in actions for obliteration, consumption, conversion, transfer, assignation, conveyance and other dispositional actions of the asset. Liable parties shall not allow or facilitate the execution of such actions.
The designated persons shall notify all their rights, receivables and payables and other assets and the information and documents regarding their basis and those who have receivables from or payables to them shall notify the information and documents regarding the amount of the receivables or payables and their basis to MASAK electronically and in writing within thirty days as from the date of publication of the decision in the Official Gazette by filling the forms published on the MASAK’s website.
The UNSC Resolution No. 1452(2002) which regulates the procedures for accessing frozen assets stipulates that the said procedures shall apply to frozen assets pursuant to UNSC Resolutions No. 1267 and 1373 and their successor Resolutions. Therefore, while granting permission to access the frozen assets under UNSC Resolutions No. 1267 and 1373, MASAK shall also follow the procedures proposed in the UNSC Resolution No. 1452(2002) and its successor Resolutions.
Furthermore, Article 3(6) of the Law on Countering Proliferation Financing states that when providing access to frozen assets, the procedures and limits provided in relation to UNSCRs 1718(2006) and 2231(2015) are to be applied. 
[bookmark: bookmark15][bookmark: _Toc59096009]Case Study
The deposit account of Person (Z), for whom a decision to freeze assets has been made on the date of publication in the Official Gazette, in the amount of 200.000 TL within the X Bank was frozen and MASAK was informed of the situation.
Person (Z) made an application to MASAK pursuant to article 13 of the Law No.6415 for the purpose of using his/her right of defence against the asset freezing decision and meeting the legal advice expenses. MASAK applied necessary procedure and justified the application, and finally gave permission to person (Z) to access to the asset in the amount of 20.000 TL. MASAK prepared two copies of document in this framework and conveyed them both to person (Z) and (X) bank.
Relevant bank will confirm the permission document presented to it by comparing it with the other copy of the document within the bank if person (Z) makes an application to (X) bank. If the confirmation is ensured then person (Z) will be able to access to the asset in the amount and within the period fixed in the document.
5. [bookmark: bookmark16]Obligatory Payments from Frozen Assets
All obligatory payments can be made to a bank account of the persons for whom a decision to freeze assets has been made on the date of publication in the Official Gazette pursuant to article 15 of Regulation on the Procedures and Principles Regarding the Implementation of Law on the Prevention of the Financing of Terrorism, and if he/she doesn’t have an account within a bank head or branch of which is in Turkey, MASAK opens an account for him/her. Natural and legal persons notified to owe to the persons for whom a decision to freeze assets has been made pursuant to the same article shall made payments to this account on the maturity date.
Case Study
The assets of person (X) were frozen pursuant to the decision published in the Official Gazette on 12.01.2019. Person (Y) owes to person (X) in the amount of 5.000 TL maturity date of which is 25.01.2019. In this circumstance, person (Y) will make a payment to the current bank account of the person (X) whose assets were frozen or if there is not any bank account belonging to person (X) then the person (Y) will deposit 5.000 TL into the account which was opened by MASAK for person (X) on the maturity date of 25.01.2019.
6.  Unfreezing of the funds or other assets
In accordance with Article 12 of the Law 6415, decisions on freezing of assets and repeal of such decisions shall gain legal validity upon its publication in the Official Gazette. Pursuant to Article 15 of the same Law, in order not to be late or neglect to obey decisions of freezing or unfreezing of assets and not to be punished with a judicial or administrative sanction, the relevant natural or legal person should follow the decisions from the Official Gazette and MASAK web site and execute such decisions without any delay.
In this regard, those who have identified and frozen funds or other assets in relation to decisions taken in relation to UNSCRs 1267 (1999), 1988 (2011), 1989 (2011), 2253 (2015), 1718(2006) and 2231(2015) should immediately unfreeze those funds or other assets once the unfreezing decision has been published in the Official Gazette. The documents provided to the designees in relation to permit access to frozen funds should also be immediately returned to Ministry of Treasury and Finance, Financial Crimes Investigation Board, A Blok, Dikmen Caddesi, Dikmen, Çankaya/ANKARA” (MASAK). 




Sample Letter
REPUBLIC OF TURKEY
MINISTRY OF TREASURY AND FINANCE
Financial Crimes Investigation Board

I/We have frozen the assets of person/institution/organization	*whose were
frozen pursuant to the President Decision published in the Official Gazette No	on /
/	** . Details of the assets are enclosed.
The petition herewith is presented for the purpose of meeting the obligation specified in the paragraphs (3) and (5) of article 12 of the Law No.6415 and relevant provisions of the Law No 7262.
Kindly submitted for your information and to necessary action. (.../.../2020)


Name - Surname Signature
ANNEXES:
1-	
2-	



















* Name or title of the person/institution/organization stated in the Official Gazette
** Serial Number and the date of the Official Gazette



Sample Letter
REPUBLIC OF TURKEY
MINISTRY OF TREASURY AND FINANCE
Financial Crimes Investigation Board

I owe to the person/institution/organization	* whose assets were frozen
pursuant to the President Decision published in the Official Gazette No	on /	/
** . Details of my debts are enclosed.
The petition herewith is presented for the purpose of meeting the obligation specified in the paragraphs (3) and (5) of article 12 of the Law No.6415 and relevant provisions of the Law No 7262.
Kindly submitted for your information and to necessary action. (.../.../2019)


Name - Surname Signature
ANNEXES:
1- Disclosure of Claims and Rights
2- 	









* Name or title of the person/institution/organization stated in the Official Gazette
** Serial Number and the date of the Official Gazette
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